Case Excerpts – Probable Cause at First Appearance

Probable cause at first appearance, bond revocation – evidentiary basis

Perry v. State
842 So.2d 301
Fla.App. 5 Dist.,2003.

If an arrest warrant is not issued, the judge at first appearance makes a similar  probable cause determination. Florida Rule of Criminal Procedure 3.133(a)(3) states that this is a non-adversary determination, and the court should apply the same standard as is required for issuing an arrest warrant. The probable cause finding at first appearance may be based on sworn complaints, affidavits, depositions under oath, or if necessary, on testimony under oath properly recorded.

Following Parker, we conclude that with regard to bail revocations pursuant to section 903.0471, if a defendant has already been arrested in a second case as occurred here, the court may revoke bail in the first case based solely on a probable cause affidavit prepared in the second case for an arrest warrant or a probable cause determination at first appearance. There is no indication in the language of section 903.0471, in contrast to section 907.041, that the Legislature intended there be an adversary hearing or that there be proffered anything other than the kind of evidence required to support an arrest warrant or probable cause determination at first appearance. Nor do the federal or state constitutions or other statutes and rules of this state require anything more.

DUI citation not sufficient for probable cause at first appearance

Gould v. State
974 So.2d 441
Fla.App. 2 Dist.,2007.



The facts before the court at [Mr. Gould's] first appearance hearing demonstrate that there is no probable cause to believe that this particular crime at issue was committed. The uniform traffic citation was issued on May 29, 2007. It notes on it that the accused submitted to a breathalyzer test; the results showed no trace of breath-alcohol (.000). It contains no observations of the officer. It does not state whether field sobriety tests were administered. It merely concludes and notes that a crime involving a violation of Section 316.193, Florida Statutes, was committed by [Mr. Gould]. This is all the information presented to the first appearance [magistrate] on the alleged commission of a DUI crime.

Under the DUI statute, a person is guilty of DUI if he or she is driving or in actual physical control of a vehicle within this state and he or she is under the influence of alcohol or drugs to the extent that (1) his or her normal faculties are impaired, (2) his or her blood-alcohol level is 0.08 or more grams of alcohol per 100 milliliters of blood, or (3) his or her breath-alcohol level is 0.08 or more grams of alcohol per 210 liters of breath. § 316.193(1), Fla. Stat. (2006). The uniform traffic citation charging Mr. Gould with DUI was insufficient to establish probable cause because it did not include any facts indicating that his normal faculties were impaired and showed that his breath-alcohol level was 0.00. Absent a sworn affidavit indicating that Mr. Gould's normal faculties were impaired, the first appearance magistrate had no basis for finding probable cause for Mr. Gould's arrest and detention.
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