IN THE CIRCUIT COURT OF

THE EIGHTEENTH JUDICIAL CIRCUIT

IN AND FOR BREVARD COUNTY

STATE OF FLORIDA

 

[Name Deleted],

 

                                                Petitioner,

 

vs.                                                                        Case No. 05-XXXX-DR-XXXXX 

 

[Name Deleted],

 

                                                Respondent.

____________________________________/

 

FINAL JUDGMENT OF MODIFICATION
 

This cause coming before this Court for trial and hearing on the Petition for Modification of Final Judgment of Modification filed by the Respondent, [Name Deleted], and the Counter-Petition for Modification of Custody filed by the Petitioner, [Name Deleted], and the said Respondent and Petitioner having appeared and having been represented by counsel, and each party having testified under oath and having presented other sworn testimony and exhibits subject to cross-examination,[1] and the Court having considered the argument of counsel and having been otherwise advised in the premises, 

The Court finds as a matter of fact and concludes as a matter of law as follows.

The resolution of this modification action involved numerous hearings wherein more than 20 witnesses testified including members of the medical, psychology, law enforcement and teaching professions as well as the family court evaluator. The parties testified as did one of the children who are the subject of the action. The Court also considered over 20 exhibits.  Counsel engaged in extensive cross-examination and made lengthy written arguments. 

On October 19, 1999 the Respondent filed a petition styled Petition for Modification of Final Judgment of Modification seeking a change in the custody of both the parties’ children, [Child Name Deleted] and [Child Name Deleted].[2]  The petition requested that Respondent be appointed the primary residential parent of the children and sought sole parental responsibility and alleged, among other claims that the Petitioner “continued to disparage the Respondent” and “violated the principles of shared parental responsibility”. This petition and the counter petition styled Counter-Petition for Modification of Custody and filed by Petitioner are disposed by this judgment.

Subsequent to the original Final Judgment dated April 20, 1994, the Respondent had previously sought modification of the provisions awarding custody of the parties’ children to the Petitioner.   Following an evidentiary hearing Judge [Name Deleted] issued a remarkable Order[3] dated August 7, 1997 disposing of that claim and finding in paragraph 6 that, 

The Petitioner has engaged in a course of conduct designed to alienate the children from the Respondent which clearly was not intended to foster a relationship.   The Petitioner’s motivation was not inappropriate. . . However, a large part of Petitioner’s motivation was vindictive in nature.

 

Judge [Name Deleted] found, in paragraph 10, that the Petitioner’s interference with visitation and disparagement of the Respondent in the children’s presence,  “contributed in a significant manner to the children’s behavioral problems.”  The Court found in paragraph 8 of the Order that the Petitioner “overreacted” to [Child Name Deleted]’s problems. The Order further suggested in paragraph 7 that, “The Petitioner attempted to manipulate the system in September or October, 1996,” by advancing a position that, “unbeknownst to anyone but the Petitioner,” three psychologists had tended to discount.  The Court further found that the Petitioner, “has not complied with shared parental responsibility.”  The Court also found, in paragraph 11, that a substantial change in circumstance had “clearly” occurred since the parties’ Final Judgment.  

Despite these findings and being “tempted” to change custody (paragraph 11) Judge [Name Deleted] declined to do so, in part, because the Petitioner did not understand the harmfulness of her actions.  The Court stated in paragraph 14 that, 

One primary reason the Court is not changing custody is that there has not been an opportunity for any Judge in any of the parties’ litigation to sit down and tell the Petitioner her actions were entirely wrong or entirely detrimental to the children.   By this Order, the Court is telling her now.

 

In an apparent effort to foster the children’s relationship with her father, Judge [Name Deleted] limited the supervision of [Name Deleted], the Petitioner’s sister, over [Child Name Deleted] and [Child Name Deleted].  The Order specifically directs that Ms. Solomon, "shall not be authorized to provide care for the parties’ minor children outside of 'occasional' babysitting.” [Emphasis in original.]  In disregard of this provision, the Petitioner continued to routinely use Ms. [Name Deleted] to care for [Child Name Deleted]. The Petitioner also listed Ms. [Name Deleted], rather than the Respondent as a contact person with [Child Name Deleted]’s school and engaged in other activity that appears, at a minimum, to be inconsistent with the spirit of shared parental responsibility. 

After Judge [Name Deleted]’s Order, the Petitioner encountered difficulties in caring for [Child Name Deleted] whose behavior was problematic.  The parties agreed that there would be a temporary change in custody and entered into a stipulation providing that the Respondent, “shall be designated the temporary primary residential parent for the parties’ minor child, [Child Name Deleted] [Last Name Deleted],” as set forth in the Order dated December 30, 1999 and entitled Stipulated Order Re: Temporary Custody, Child Support and Psychological Evaluation.  The change in [Child Name Deleted]’s residence, although characterized as temporary, appears to have been of an indefinite duration.

Subsequent to the change in [Child Name Deleted]’s residence, the Petitioner declined to exercise visitation with [Child Name Deleted] for a period of time.  However, while in his father’s care and outside of the environment created by the Petitioner, [Child Name Deleted] has flourished.  His stress has reduced, his conduct, while certainly not perfect, has improved markedly and his incidence of misbehavior are less frequent and generally less significant.  [Child Name Deleted] is happier, less aggressive and is closely bonded with his father, a Melbourne Police Officer who has remarried,[4] and who has provided a stable home life for him.  During this period [Child Name Deleted]’s relationship with his mother has not significantly deteriorated.  His classroom performance also improved, according to the assessment of his teacher, [Name Deleted].  [Child Name Deleted] was recently a Geography and Spelling bee finalist for McAuliffe Elementary School where he was on the Honor Roll and a 3rd place winner in the District Geography bee.  (Respondent's Exhibit 21)   

Both [Child Name Deleted] and [Child Name Deleted] are exceptionally bright children, with IQs in excess of 130, and have been placed in gifted programs at school.  However, their intellectual potential was not fulfilled as a result of emotional instability and behavior problems caused, in substantial part, by the home environment generated by the Petitioner.  [Child Name Deleted]’s performance in school was particularly volatile.  [Child Name Deleted] was unfocused, would wander around the classroom disrupting the work of other students and would occasionally wet herself. 

 Frustrated with her inability to motivate [Child Name Deleted], the Petitioner removed [Child Name Deleted] from Ms. [Name Deleted]’s class precipitously and her subsequent teacher described her as being on a course of academic failure, despite [Child Name Deleted] having as potent an intellect as any child in her class.  Although [Child Name Deleted]'s grades improved during the course of the hearings, the inconsistency in her academic work tends to reflect the precarious nature of her emotional life while under the care of the Petitioner. [5]
The Court appointed [Name Deleted] as a family court evaluator whose report was introduced into evidence and despite counsel for the Petitioner’s vigorous assault on his approach, this Court deems his testimony to be credible and his Home Study Report (Respondent’s Exhibit 1) to be carefully prepared and balanced in its tone and judgment.  This Court’s conclusions go beyond those of [Name Deleted], however.  Despite the warning contained in Judge [Name Deleted]’s Order,[6] the Petitioner has continued to alienate [Child Name Deleted] from her father through manipulation and disparagement, a determination that was reached only reluctantly by this Court.  

Notwithstanding the Petitioner's vehement assertion to the contrary, the credible evidence does not establish that [Child Name Deleted] was sexually or physically abused by [Child Name Deleted], the Respondent’s step-daughter who was eight years old when this modification action was commenced.   Evidence of [Child Name Deleted]’s denial was placed before the Court[7] and, excepting [Child Name Deleted]’s own testimony, no other eyewitness testimony or physical evidence supported the charge.[8]   Moreover, [Child Name Deleted] herself denied such activity to [Name Deleted], a former investigator with the Department of Children and Families, whose testimony this Court finds to be credible.  [Child Name Deleted]’s conversation with Ms. [Name Deleted] conducted outside the presence of and without notice to the Petitioner, was described in the Re-Shelter/Relative Placement Petition (Petitioner’s Exhibit 11), as follows:  

 

On February 28, 2001, the child [Child Name Deleted] [Last Name Deleted] stated the difference between the truth and a lie. . . She stated nothing new has been going on between her and [Child Name Deleted] since she spoke with everyone (CPT, [Name Deleted], DCT, etc) in 1998.   She stated neither [Child Name Deleted] nor anyone has touched her inappropriately and she wishes people would believe her.   The child denied playing any “boy/girl” games or dress up games with [Child Name Deleted]. . .

 

[Child Name Deleted]'s testimony in this case provided this Court with an opportunity to judge her demeanor and appearance first-hand and to better evaluate this serious allegation.[9]  [Child Name Deleted]'s testimony before the Court was substantially inconsistent with her statement to [Name Deleted], and the Court finds that [Child Name Deleted]'s testimony to have been orchestrated and rehearsed by the Petitioner.  Aside from several interviews with Petitioner's counsel, [Child Name Deleted] testified that she had made a list, with her mother’s assistance, to remind her of these supposed events.  [Child Name Deleted] also had reviewed the alleged wrongdoing at her father’s house with the Petitioner and [Name Deleted] who reminded her about what to say if she forgot parts.  It is a fair inference from the evidence that the influence of the Petitioner on [Child Name Deleted]'s testimony went beyond merely refreshing her recollection. 

The Court’s view of the Petitioner’s influence on [Child Name Deleted]’s rendition is consistent to an extent with the milder perception of [Name Deleted].[10]   The Petitioner, by foisting upon [Child Name Deleted] her obstinate belief that [Child Name Deleted]’s father has repeatedly neglected her or permitted her to be abused, has tended to generate the confusion and inconsistency displayed by [Child Name Deleted].  The Petitioner’s manipulative words and actions particularly, without limitation, those having the effect of programming [Child Name Deleted]'s testimony before the Court, have adversely affected [Child Name Deleted] emotionally and have severely damaged her relationship with her father.

            In reaching its judgment, the Court made certain credibility determinations, some of which have been alluded to in the course of this Order.  The Court duly considered the testimony submitted by the Petitioner, however as the finder of fact, the Court is entitled to assign the weight given to each witness’ testimony, including one who testified as an expert or skilled witness.  In that regard, the Court made a determination as to the credibility of Dr. [Name Deleted], who offered rather sweeping opinions without having interviewed [Child Name Deleted] or the Respondent and the Court found those opinions to be of very limited value.

The Court finds and concludes that the Respondent has satisfied the extraordinary burden required to be met before a change of custody should occur.[11]  The Respondent has demonstrated and the evidence establishes: 

1) a substantial and material change in circumstances has taken place since the entry of the earlier modification judgment;

2) the best interest and welfare of the children and each of them clearly will be promoted by granting the requested custody change; and,

3) maintaining the status quo would be detrimental to the overall best interest of the children and each of them.

  The Court has also considered the issue of attorney’s fees.  Section 61.16 provides that,  

 

(1) The court may from time to time, after considering the financial resources of both parties, order a party to pay a reasonable amount for attorney's fees, suit money, and the cost to the other party of maintaining or defending any proceeding under this chapter, including enforcement and modification proceedings and appeals.  In determining whether to make attorney's fees and costs awards at the appellate level, the court shall primarily consider the relative financial resources of the parties, unless an appellate party's cause is deemed to be frivolous.  

 

Rosen v. Rosen, 696 So.2d 697, 699 (Fla.1997) reiterated the purpose of this statute, as follows: 

 

The purpose of this section is to ensure that both parties will have a similar ability to obtain competent legal counsel. Canakaris v. Canakaris, 382 So.2d 1197 (Fla.1980). We reaffirm the importance of that purpose today.

 

Rosen reviewed differing appellate opinions as to whether the results obtained are an appropriate factor to consider in awarding attorney's fees and held that, 

 

We resolve this conflict by pointing out that proceedings under chapter 61 are in equity and governed by basic rules of fairness as opposed to the strict rule of law. See § 61.011, Fla.Stat. (1995) ("Proceedings under this chapter are in chancery."). The legislature has given trial judges wide leeway to work equity in chapter 61 proceedings. See, e.g., §61.001, Fla.Stat. (1995). Thus, section 61.16 should be liberally--not restrictively--construed to allow consideration of any factor necessary to provide justice and ensure equity between the parties. Id. at 700.

 

The Court in Rosen went on to expound on the factors appropriate for consideration by the Court, [12]  but hearkened back to the parties' ability to pay stating,

 

The provision simply says that a trial court may from time to time, i.e., depending on the circumstances surrounding each particular case, award a reasonable attorney's fee after considering the financial resources of both parties. Under this scheme, the financial resources of the parties are the primary factor to be considered. Id. at 700.

 

The current litigation, when considered with that which has gone before, has been of such duration and intensity as to tend to financially strain both parties to the point of exhausting their resources and each party lacks the ability to pay attorney’s fees.  Considering the parties' lack of financial ability to pay attorneys fees and the other factor set forth in Rosen, this Court declines to make an award of attorney's fees to either side. 

 

            Therefore, it is hereby ORDERED and ADJUDGED, as follows:

 

1)      Disposition.   The Respondent’s Petition for Modification of Final Judgment of Modification is granted, in part, and denied, in part, and disposed.   The Petitioner’s counter-petition styled Counter-Petition for Modification of Custody is denied and disposed.   The rulings made in the Final Judgment dated April 20, 1994 and the Final Judgment for Modification dated August 7, 1997, and any other Order entered in this cause are hereby vacated to the extent that they are inconsistent with this judgment which supercedes said prior judgments and orders.

 

2)      Custody.    The Respondent, [Name Deleted], is hereby appointed to be the primary residential parent of the children of the parties, [Child Name Deleted] [Last Name Deleted] and [Child Name Deleted] [Last Name Deleted].

a)      The parties are identified as follows: The Petitioner is [Name Deleted] whose social security number XXX-XX-XXXX; and, the Respondent is [Name Deleted] whose social security number XXX-XX-XXXX. 

b)      The children are identified as follows: [Child Name Deleted] [Last Name Deleted], date of birth January 3, 1990, and, [Child Name Deleted] [Last Name Deleted], date of birth April 7, 1993.

 

3)      Shared Parental Responsibility.   The parties shall share parental responsibility so that both parents retain full parental rights and responsibilities, subject to this Final Judgment and any other operative court orders, with respect to their children and shall confer so that major decisions affecting the welfare of the children will be determined jointly.   Both parties shall exercise their best efforts, at all times, to encourage and foster the relations of love and affection between their minor children and each of them.   Neither party shall in any way impede, obstruct or interfere with the exercise by the other of his or her right of companionship with the minor children and neither of them at any time shall, in any way disparage or criticize the other parent, nor allow any other person to do so in the presence of the minor child.

 

4)      Entitlement to Participation.        Each party shall provide the other party with detailed information within that party’s knowledge of any activities of the children, such as sports, games, recitals, graduations, summer camps, etc. and a compete copy of all doctor or health care provider reports, school report cards and notices or any other information concerning the children, including notice of disciplinary or other problems.  Each parent shall authorize in writing if necessary, schools, health care providers, etc., to furnish the other parent complete and detailed information upon request unless a court order is entered restricting access to such information.   The information will promptly be furnished to the other parent within twenty-four (24) hours of receipt of the information and this is a continuing duty on the part of each parent.   Further the Respondent shall immediately inform the child’s day care provider that the Petitioner is an authorized person to pick up the minor children and the primary alternate contact in case of emergency.  

 

5)      Child Support.  The Petitioner owes a duty to pay child support to the Respondent.  The Petitioner’s net monthly income is $1,672.64 and the Respondent’s net monthly income is $3,882.15. 

a)      In accordance with the statutory child support guidelines, Petitioner, [Name Deleted], shall pay to the Respondent, [Name Deleted], the sum of $500.00 per month as and for child support.  

b)      The payments shall commence on December 1, 2001 and shall be paid on or before the first of each month thereafter until the children reach the age of 18 years or become emancipated, whichever comes first.

c)      The payments shall be made by check payable to the Florida State Disbursement Unit and shall be directed to the Florida State Disbursement Unit, Post Office Box 8500, Tallahassee, FL 32314 for distribution to the Respondent.  Each payment shall be accompanied by an additional 4% of each such payment of $5.25, whichever is less, for the processing of the payment.

 

6)      Day Care.   In the event that after-school day care costs for the minor children or either of them are incurred by Respondent, the Petitioner shall reimburse him for one-third of said costs. 

 

7)      Insurance.   Each party shall maintain medical, hospital, dental, orthodontic and vision coverage for the said minor children, as available through his or her employment.  Respondent’s insurance shall be primary and the Respondent shall pay two-thirds of the uncovered medical, hospital, dental, orthodontic and vision expenses.  The Petitioner shall pay one-third percent of said expenses.  

If available through each party's employment, each party is required to maintain life insurance in amount of the at least $10,000.00 for the benefit of the minor children who shall be listed as the primary co-beneficiaries.

 

8)      Visitation.   The Petitioner’s visitation with the minor children will be as follows:      

a)      Week One:  Tuesday from 5:30 pm – 8:30 pm; and,  Friday at 5:30 pm to Sunday at 5:30 pm.

b)      Week Two:   Tuesday and Thursday from 5:30 pm – 8:30 pm.

c)      School Breaks.   The parties shall be entitled to a 50/50 split.   The Petitioner shall be entitled to the first half of each school break, excluding Thanksgiving and Christmas, that exceeds a “three-day weekend” for the children and the Respondent shall be entitled to the second half.   During any such school break, the Court modifies visitation to provide that the party that does not have the children shall be entitled to one weekend evening of visitation, provided it does not interfere with an out of county vacation schedule of the other parent.

d)      Summer.   The parties shall be entitled to a 50/50 split of the period the children are out of school.   The Petitioner shall be entitled to the first half and the Respondent the second half.   The absent parent shall be entitled to one weekday evening every week provided there is no interference with any out of county vacation schedule of the other parent.

e)      Birthdays and Parents’ Days.   The Petitioner shall have [Child Name Deleted] on her birthday only in every even numbered year and [Child Name Deleted] on his birthday only in every odd numbered year.  The Petitioner shall have the children on Mother’s Day and the Respondent shall have the children on Father’s Day.   Such visitation shall be from 5:30 pm to 8:30 pm if exercised on a school day and from 9:00 am to 8:30 pm if exercised on a weekend.

f)        Thanksgiving.   The Petitioner shall have Thanksgiving visitation only in every even numbered year.  Visitation shall extend from 5:30 pm on the Wednesday before Thanksgiving through the 5:30 pm on the following Sunday.

g)      Christmas.  In every odd numbered year the Petitioner shall have Christmas visitation extending from 2:00 pm on Christmas day through 5:30 pm on January 1st.  In every even numbered year Petitioner shall have Christmas visitation from 6:00 pm on the last day of school to 2:00 pm on Christmas day.

h)      Pick Up and Return.  Pick up and return shall be at curbside at the residence of the custodial parent or as otherwise agreed.   The parent or person picking up the children shall remain in the motor vehicle and the person delivering the children or receiving the children shall send the children out to the person for pick up and remain at the door of the residence to receive the children back.  No conversation or words shall occur on these exchanges between the parents or other persons involved except ”hellos” and “goodbyes” or similar pleasantries.   Neither party shall discuss child support, visitation or the children’s activities, etc., during pick up and return.    Return of the children shall follow the same procedure.   If the residential parent or other adult person is not at home when the children are returned, the children shall be kept in the physical custody of the non-custodial parent until the children can be safely left at their primary residence.

i)        Telephone Contact.   Both parties shall be entitled to reasonable and liberal phone contact with the minor children when not in their physical custody.   Unless agreed otherwise, all phone communications shall not exceed 15 minutes and shall not disrupt the children’s daily activities.          

j)        Remaining School Holidays.  In the event that the Petitioner is entitled to visitation on a particular weekend, and an adjacent holiday or school holiday renders that a “three-day weekend” for the children, Petitioner’s visitation shall include said holiday or school holiday.

 

9)      Supervision of Visitation.   The Petitioner's visitation as set forth in the preceding paragraph shall be supervised for the period from the effective date of the Custody and Visitation provisions, as set forth in paragraph 14 below, to the first day of the Christmas visitation, during this year 2001.  The visitation during said Christmas visitation and thereafter may be unsupervised.  The visitation shall be supervised by a responsible adult who will accompany the Petitioner to pick up and return the children and who shall be physically present for the visitation.  The Petitioner may designate such responsible adult, however, [Name Deleted] shall not be so designated.  

 

10)  Therapy.   The parties and the children shall promptly commence therapy with a licensed psychologist or psychotherapist and shall continue the therapy as recommended by the said psychologist or psychotherapist.   The parties and the children shall also promptly consult with a psychiatrist and take any medication as prescribed by said psychiatrist.

a)   The said psychologist or psychotherapist and the said psychiatrist shall be designated by any psychologist, psychiatrist or other psychotherapist appointed by the court in the dependency case to evaluate, treat or counsel the children or either of them. The Respondent shall promptly make a written request to said person to so designate.  

b)   If no such person was appointed by the court in the dependency case or if the Respondent requested the said designation and it is not made within 30 days of the date the request is furnished, the Respondent shall promptly select the said psychologist, psychotherapist or psychiatrist, except that neither the parties nor their children shall be required to be counseled or treated by Dr. [Name Deleted].  

c)   Neither of the children shall be counseled or treated by any other psychiatrist, psychologist or psychotherapist, except upon the express agreement of the parties.

d)   The parties shall divide any uncovered expenses of said medication and therapy with Respondent paying two-thirds and the Petitioner paying one-third of same.

 

11)  Relative Child Care.   The Petitioner’s sister, [Name Deleted], shall not be authorized to provide child care for the parties’ minor children outside of  “occasional” babysitting. Nothing herein impairs the right of Independent Grandparent Visitation, established in the Final Judgment of Modification dated August 7, 1997 and said visitation may be exercised, to the extent permitted by the Respondent, at any time that Petitioner is not exercising her visitation.

 

12)  Attorney’s Fees and Costs.   Each party shall bear his or her own attorney’s fees and costs incurred in connection with the petition and counter-petition disposed by this judgment and the hearings thereon.

 

13)  Reporting Child Abuse.  Nothing herein shall be construed to impair or prevent any party from fulfilling their statutory duty to report suspected child abuse.

 

14)  Effective Date. The Custody and Visitation provisions of this Final Judgment shall take effect upon the Court in the dependency case finding the children not dependent as to the Respondent, relinquishing jurisdiction, or entering an Order acknowledging the said provisions of this Final Judgment of Modification as being in effect.   The other provisions are effective as of date of this judgment.

 

15)  Retention of Jurisdiction.   This Court specifically retains jurisdiction over the parties, their minor children and the above proceeding.   Service of notice of further proceedings may be made by certified mail on either party at the address maintained with the Clerk.  Each party shall maintain a current address with the Clerk and shall promptly notify the Clerk of any change of address.

 

DONE and ORDERED this 29 January, 2003 at Chambers in the Brevard County Courthouse, Melbourne, Florida.

 

 

                                                                        _______________________________

                                    David E. Silverman

                                                                        Acting Circuit Court Judge

 

 

 

	ATTENTION:  PERSONS WITH DISABILITIES
Persons with a disability who need a special accommodation to participate in this proceeding should contact the Disability Coordinator at the Moore Justice Center, 2825 Judge Fran Jamieson Way, 3rd Floor, Viera, Florida 32940 at least five days prior to the proceeding.  Telephone (321) 633-2171.  TDD users only 1-800-955-8771
 

 


 

 

 

Copies to:

 

Attorney for Petitioner

Attorney for Respondent

 

 

	
	
	
	


 

[1]               The testimony was concluded by virtue of the Order of this Court dated July 16, 2001 making certain rulings with respect to the evidence.

[2]               [Child Name Deleted] was nine years old and [Child Name Deleted] was six years old at the time the instant modification action was commenced.

 [3]               The citations to paragraph numbers in the Order dated August 7, 1997 refer to the numbered findings of the Order within pages 2 through 4.

[4]               The Court does not credit the contention that Respondent stalked the Petitioner and accepts the proposition that he drove past her residence in his capacity as a law enforcement officer and while patrolling his assigned area of the city of Melbourne.

 

[5]               The Petitioner’s frustration may have manifested itself in the apparent hand mark on [Child Name Deleted]’s thigh identified by [Name Deleted], M.D.   See Dr. [Name Deleted]’s reportt, Respondent’s Exhibit 5, for her opinion and [Child Name Deleted]’s explanations that the bruise arose from a spanking by her mother (“well, it was when she caused this bruise on my leg”) or that it was caused by a dog.

 

[6]               [Name Deleted] suggests a reasonable explanation for the disparagement, the repeated limitation and exclusion of the Respondent from involvement with the children and her single-minded pursuit of abuse charges on page 9 of the Home Study Report wherein he states that,

 

This Evaluator is concerned that Ms. [Last Name Deleted] appears to remain obsessed with the acrimony she feels towards Mr. [Last Name Deleted].  At the minimum, she seems to lack insight regarding her contribution to the emotional dysfunction of the children, her hostility towards Mr. [Last Name Deleted] and his parents and the effect a dysfunctional childhood had on her.   Her lack of insight on these issues has contributed to her inability to objectively assess the validity of sexual and physical abuse allegations.   There are still indications that Ms. [Last Name Deleted] is attempting to alienate [Child Name Deleted] against her father and seems to want to enmesh [Child Name Deleted] in the court proceedings by frequently discussing issues that should be discussed only between her and Mr. [Last Name Deleted].  

 

[7]               See the Re-Shelter/Relative Placement Petition admitted as Petitioner's Exhibit 11.

 

[8]               Petitioner suggests that [Child Name Deleted] has a propensity to commit sexual abuse by virtue of her alleged sexual activity in 1999 or earlier and not involving [Child Name Deleted].  The Court finds the suggestion unpersuasive, particularly as the prior activity, if it occurred, was not reported to any authorities contemporaneously and apparently was perceived as unremarkable innocent child play at the time.  

 

Also, there appears to be an inconsistency in Petitioner's response to that suggestion.  Having received the letter describing [Child Name Deleted]'s supposed prior sexual activity (Petitioner's Exhibit 1) or otherwise believing that [Child Name Deleted] posed a threat to molest her children, she would still have permitted the Court, upon her stipulation, to place [Child Name Deleted] into Respondent's home.  A more plausible explanation is that the Petitioner, exasperated with [Child Name Deleted], agreed to for him to reside with Respondent because she did not perceive [Child Name Deleted] to be a danger to his well-being.

   

[9]               As she testified [Child Name Deleted] sat calmly with her fingers interlaced and her hands resting on the conference table.   [Child Name Deleted]’s response to significant points appeared to be triggered by verbal cues such as “humping” and “flashlight.”   In response to several of the questions containing the cues, [Child Name Deleted] looked up at the ceiling as though searching for the correct answer.  [Child Name Deleted] would then give her rendition of the supposed events as unemotionally as though giving an oral report at school.  When the Court, upon objection, precluded the use of such cues, [Child Name Deleted]'s testimony, despite her having a very retentive memory, was significantly more limited in scope and detail.

 

[10]             Mr.[Name Deleted] indicates on page 6 of the Home Study Report  (Respondent’s Exhibit 1) that,

 

Indications are there was substantial coaching and manipulation of the children prior to the final judgment dated August 7, 1997 and that this manipulation continues. . . .

 

Based on the overall study, it is the opinion of this Evaluator that it is likely that there is a significant amount of manipulation or at least disseminating inappropriate information that occurs between the parents and the children.  At the very minimum, the children’s knowledge with respect to factor about this case and other related issues is much too large.

                  

[11] See, Perez v. Perez, 767 So.2d 513 (Fla.App. 3rd Dist. 2000) and cases cited therein for the applicable standard.
 

[12]             Other relevant circumstances to be considered include factors such as,

 

the scope and history of the litigation; the duration of the litigation; the merits of the respective positions; whether the litigation is brought or maintained primarily to harass (or whether a defense is raised mainly to frustrate or stall); and the existence and course of prior or pending litigation. Id at 700.

