Case Excerpts – Pleas, Sentencing and Contempt at First Appearance

Faretta inquiry required at first appearance

Case v. State
865 So.2d 557
Fla.App. 1 Dist.,2003.

When a defendant who is entitled to counsel elects to waive that right and self-represent, the judge must inform the defendant of the risks inherent to self-representation and make an inquiry sufficient to determine whether the defendant's waiver of counsel is being made knowingly and intelligently. See Faretta v. California, 422 U.S. 806, 835, 95 S.Ct. 2525, 45 L.Ed.2d 562 (1975); Traylor v. State, 596 So.2d 957, 968 (Fla.1992); Wilson v. State, 724 So.2d 144, 145 (Fla. 1st DCA 1998); see also Fla. R.Crim. P. 3.111. When a defendant waives the right to counsel, the trial court's failure to perform an adequate Faretta inquiry is per se reversible error. See State v. Young, 626 So.2d 655, 657 (Fla.1993).

When Petitioner asserted his unequivocal desire to self-represent, the county court was obligated to conduct an inquiry into whether Petitioner understood the ramifications of his waiver of the right to counsel. Id. Because no Faretta inquiry was conducted, the county court should have allowed Petitioner to withdraw his uncounseled plea. Because failure to conduct a Faretta inquiry is per se reversible error, the circuit court should have reversed the county court's order. Id.
Customary advice not sufficient for plea colloquy at first appearance

Vargas v. State
Not Reported in So.2d, 2003 WL 24033701
Fla.Cir.Ct.,2003.


Appellant's guilty plea and conviction hereon arising out of the first appearance held at 5:30 a.m., September 6, 1993, must be vacated for the failure of the record to refute the Appellant's allegation, under oath, that as a Nicaraguan national he had not been advised by the presiding magistrate prior to entry of his misdemeanor guilty pleas that such pleas could result in his deportation from the United States.

Rule 3.172(c)(8), Florida Rules of Criminal Procedure expressly requires that before acceptance of any guilty plea that the presiding judge expressly advise a defendant of such a possible consequence.

It is simply not enough that there be evidence that it was “customary” for a particular judicial officer to advise all defendants entering guilty pleas of the possible deportation consequence in the face of an unequivocal statement that such advise was not given. Such testimony does not rule out the possibility that in Appellant's case the custom was not employed on September 6, 1993.

Defendant present at sentencing by video where video proceeding subject of written agreement 

Williams v. State
578 So.2d 846
Fla.App. 4 Dist.,1991.

    With respect to the original sentencing hearing, we find no error in sentencing appellant where appellant was "present" by video means, since he specifically agreed in writing to the procedure and thus waived any right to be "personally" present in open court. We distinguish Jacobs v. State, 567 So.2d 16 (Fla. 4th DCA 1990), because in that case it does not appear that there was any written agreement to the video sentencing. In the instant case the appellant was present by video; saw, heard and was able to speak to the judge; and was able to speak privately with his attorney during the proceeding. He was afforded all of the constitutional protections to which he was entitled. Therefore, we find no fundamental error has occurred where "personal" presence was voluntarily waived.


Defendant not present at sentencing by video at first appearance, ability to consult with attorney impaired

Seymour v. State
582 So.2d 127
Fla.App. 4 Dist.,1991.

    We agree that it was improper to conduct the sentencing hearing without Seymour's actual presence and reverse. It is of vital importance that a defendant have the opportunity to engage in personal and private conference with his counsel to resolve the numerous problems and misunderstandings that can develop during the course of pre-trial proceedings. In Jacobs v. State, 567 So.2d 16 (Fla. 4th DCA 1990) we concluded that it was error to use a similar procedure at sentencing. We noted that rules 3.130 and 3.160, Florida Rules of Criminal Procedure, permit communication by way of audiovisual equipment only at first appearances and at arraignments. We expressly noted that the failure to include sentencing in these rules was not a mere oversight. [FN2]
FN2. We are aware of the recent decision by this court in Williams v. State, 578 So.2d 846 (Fla. 4th DCA 1991), but find the factual circumstances distinguishable insofar as the defendant in that case signed a written agreement consenting to video sentencing.


    Further, our review of the record in this case leads us to believe that, because Seymour's ability to consult with his attorney was not enhanced but actually was restricted by his televised communication, his change of plea cannot be described as voluntary. Perhaps one of the most important stages in a criminal proceeding for effective assistance of counsel is the change of plea. Given the pervasiveness of plea bargaining, it is absolutely essential for voluntariness purposes that the defendant have unfettered access to and communication with counsel.


DWLS plea at first appearance results in double jeopardy

McManama v. State
816 So.2d 781
Fla.App. 2 Dist.,2002.


We are persuaded that the subsequent felony conviction violated Mr. McManama's protections against double jeopardy. In Janos v. State, 763 So.2d 1094 (Fla. 4th DCA 1999), the Fourth District considered the propriety of a subsequent felony DWLS conviction where the defendant had entered a no contest plea to misdemeanor DWLS employing alternative statutory provisions which allow individuals, under specific circumstances, to resolve DWLS charges through the clerk of the circuit court. Mr. McManama did not seek that recourse in the present case. Nonetheless, the Fourth District's analysis in Janos is critical in the present case because the court also addressed whether Janos's “plea of no contest to the misdemeanor DWLS bar[red] later prosecution for felony DWLS under double jeopardy principles.” Id. at 1097. The appellate court determined that double jeopardy indeed barred the later prosecution once jeopardy had attached not only because there were no elements in a simple DWLS charge that did not appear in the felony charge, but also because misdemeanor DWLS was a lesser included offense of felony DWLS. Janos, 763 So.2d at 1098.

Failure to Advise of Right to Remain Silent at First Appearance

Globe v. State
877 So.2d 663
Fla., 2004.



Additionally, we noted in Chavez v. State, 832 So.2d 730, 753 (Fla.2002), cert. denied, 539 U.S. 947, 123 S.Ct. 2617, 156 L.Ed.2d 637 (2003), that where a defendant has been sufficiently advised of his rights, a confession that would otherwise be admissible is not subject to suppression merely because the defendant was deprived of a prompt first appearance. “[W]hen a defendant has been advised of his rights and makes an otherwise voluntary statement, the delay in following the  strictures of [rule 3.130] must be shown to have induced the confession.” Chavez, 832 So.2d at 753 (quoting Keen v. State, 504 So.2d 396, 400 (Fla.1987)); see also Williams v. State, 466 So.2d 1246, 1248 (Fla. 1st DCA 1985) (reflecting that no per se rule required suppression of confession-which was suppressed on other grounds-because of delay of first appearance until thirty hours after arrest). A first appearance “serves as a venue for informing the defendant of certain rights, and provides for a determination of the conditions for the defendant's release.” Chavez, 832 So.2d at 752. In this case, Globe was repeatedly advised of his Miranda rights, would not have been subject to release because of his prior convictions, and did not invoke his right to counsel. Additionally, Globe made his most incriminating statement, the July 3 statement, less than twenty-four hours after he alleges he was de facto arrested. There is no showing that the delay in following the strictures of rule 3.130 induced the confession. Therefore, under the narrow circumstances in this case, we hold that the trial court did not err in denying the motion to suppress. However, we remind the State of its obligation under rule 3.130 to take every arrested person, including those already in custody on other grounds, before a magistrate within twenty-four hours of arrest.

Contempt by false name at first appearance not established

Jones v. State
659 So.2d 1281
Fla.App. 4 Dist.,1995.



When the judge first asked defendant his “name” he did so to be certain that the person standing before him was, indeed, the person charged in the case. Because the court records showed that the person charged in the case was named “David Jones”, by answering that his name was “David Jones,” defendant's response could do nothing other than assure the judge that the proper party was before him. Any perceived intent to mislead was negated when defendant gave an appropriate response to the judge's inquiry as to his “true name”. We might easily reach a contrary result had the defendant not revealed his true name on the PSI or had he continued to represent himself to the court under an alias when further pressed for his “true name”.

Contempt – Profanity at First Appearance

Woods v. State

987 So.2d 669

Fla.App. 2 Dist.,2007.


    The Florida Rules of Criminal Procedure apply in all criminal proceedings in Florida state courts “including proceedings involving direct and indirect criminal contempt.” Fla. R.Crim. P. 3.010; see also Burk v. Washington, 713 So.2d 988, 992, 995 (Fla.1998) (recognizing that all of the Florida Rules of Criminal Procedure are applicable to direct and indirect criminal contempt proceedings pursuant to rule 3.010 unless otherwise specified; modifying the speedy trial rule to render it inapplicable to future cases of criminal contempt). Rule 3.111(a) provides for appointment of counsel at first appearance, and rule 3.111(b) requires counsel for indigent persons in all prosecutions for offenses punishable by incarceration. In this case, the trial court had appointed counsel to represent Mr. Woods, but these rules required the court to also assure that Mr. Woods was actually represented by that counsel at the hearing on the order to show cause. See Hayes v. State, 592 So.2d 327 (Fla. 4th DCA 1992).

There is no question that the use of profanity in a courtroom can constitute direct criminal contempt. See, e.g., Peters v. State, 626 So.2d 1048, 1049 (Fla. 4th DCA 1993) (holding that defendant's conduct constituted direct criminal contempt where defendant said, “Don't need this shit,” in response to the judge's pronouncement of his sentence); Saunders v. State, 319 So.2d 118, 122-25 (Fla. 1st DCA 1975) (affirming adjudication for direct criminal contempt where defendant called the judge a “son-of-a bitch” as he was being escorted out of the courtroom); see also Woodie v. Campbell, 960 So.2d 877 (Fla. 1st DCA 2007). In Martinez v. State, 339 So.2d 1133, 1134 (Fla. 2d DCA 1976), we affirmed a judgment and sentence for direct criminal contempt where a defendant, while arguing with the judge, exclaimed: “That's a bunch of bull shit.”

However, in Ippolito v. State, 678 So.2d 381 (Fla. 2d DCA 1996), we explained that an isolated remark will only be considered contemptuous if it “constitute[s] an imminent, not merely a likely, threat to the administration of justice.” Id. at 383-84 (quoting Eaton v. City of Tulsa, 415 U.S. 697, 698, 94 S.Ct. 1228, 39 L.Ed.2d 693 (1974)). “The test is not the physical propinquity of the act to the court, but its tendency to directly affect the administration of justice.” Ex parte Crews, 127 Fla. 381, 173 So. 275, 279 (1937). Thus, a court, in determining whether an isolated comment constitutes an imminent threat, must look not at the “vehemence of the language used ... [but the] fires which it kindles.” Craig v. Harney, 331 U.S. 367, 376, 67 S.Ct. 1249, 91 L.Ed. 1546 (1947).

This appears to be the first case involving profanity before a video camera in a room that is actually inside a jail. For the purposes of this case, we assume without deciding that misconduct at the opposite end of a closed-circuit television network, which occurs miles away from the presiding judge, can constitute direct criminal contempt if the trial judge saw or heard the misconduct from his or her end of the connection. At a minimum, the use of such equipment for purposes of first appearance would seem to further complicate the issues surrounding this procedurally unusual crime.

Releasing defendant prior to first appearance results in reprimand

In re Maxwell
--- So.2d ----, 2008 WL 4379602
Fla., 2008.


Judge Maxwell's improper conduct of calling the police to secure the defendant's release was exacerbated by the fact that he was prompted to intervene by a phone call from the defendant's brother, with whom he previously had practiced law. This special consideration would not be available to the general public. Such misuse of judicial office tarnishes the public's perception of the integrity, impartiality, and independence of the judiciary. The respect for, and adherence to, the law and the rules governing judicial conduct are the cornerstones for the public's trust and confidence in the judicial branch of government.
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