Case Excerpts – Appointment of Counsel at First Appearance

Determination of Indigency – Appointment of Counsel

Ramirez v. State
779 So.2d 364
Fla.App. 2 Dist.,2000.



Determinations of indigency for purposes of appointing counsel in criminal proceedings are governed by section 27.52, Florida Statutes (1997). Section 27.52(2)(b) provides that an accused is indigent if:

1. The income of the person is equal to or below 250 percent of the then-current federal poverty guidelines prescribed for the size of the household of the accused by the United States Department of Health and Human Services ...; or

2. The person is unable to pay for the services of an attorney without substantial hardship to his or her family.


At the time of Ramirez's indigency determination, the federal guidelines established the poverty level income for a two-person household at $10,610 per year. U.S. Department of Health and Human Services Federal Poverty Guidelines, 62 Fed.Reg. 10856-10859 (1997). Clearly, then, Ramirez's uncontradicted evidence proved his indigency under the objective standard contained in subparagraph 27.52(2)(b)1., and most assuredly met the more subjective test set forth in subparagraph 2.


The sole basis for the court's finding that Ramirez was not indigent was section 27.52(2)(c)1., Florida Statutes (1997), which creates a presumption that a defendant is not indigent if he has been released on bail in the amount of $5,000 or more. The court's reliance on that presumption was erroneous for two reasons.


First, the presumption was not conclusive. Standing alone, it was not sufficient to support a determination of nonindigency in the face of unrebutted proof that Ramirez was indigent as defined in section 27.52(2)(b)1. See Vera v. State, 689 So.2d 389 (Fla. 2d DCA 1997); Enrique v. State, 408 So.2d 635 (Fla. 3d DCA 1981).


Second, it is well-established that the question whether an adult defendant is indigent for these purposes must turn on his own financial abilities, and not on the willingness of others to devote their own resources to his plight. See Swilley v. State, 76 Fla. 173, 79 So. 715 (1918); Sapio v. State, 223 So.2d 759 (Fla. 3d DCA 1969); Keur v. State, 160 So.2d 546 (Fla. 2d DCA 1963). Therefore, the statutory presumption against a finding of indigency was overcome by the uncontroverted evidence that Ramirez's mother borrowed the money to pay his bail. See Vera, 689 So.2d 389; Ogden v. State, 666 So.2d 239 (Fla. 2d DCA 1996).

Appointment of conflict counsel or valid waiver of conflict

Cadejuste v. State
--- So.2d ----, 2008 WL 4643171
Fla.App. 4 Dist., 2008.

In this case, the Public Defender's office disclosed to the court that a conflict of interest existed when it initially represented Cadejuste and his co-defendant. The Office of the Public Defender of a given circuit is considered to be a “firm” for “purposes of construing the disciplinary rules governing conflicting interests of clients and imputed disqualification.” Toneatti v. State, 805 So.2d 112, 114 (Fla. 4th DCA 2002) (public defender's joint representation of co-defendants raises a potential conflict which should have put the court on notice to conduct an inquiry into the conflict prior to trial to determine whether conflict-free counsel should have been appointed or to obtain a waiver from the parties). Based on the Public Defender's disclosure, the court appointed other counsel to represent Cadejuste. In that instance, the court acted in accordance with Holloway.
However, when MacRae was appointed as a private attorney to represent Cadejuste for the second time and Cadejuste raised an objection based on a conflict of interest due to MacRae's prior representation of the co-defendant, the court neither appointed new counsel nor made any inquiry as to the basis of the asserted conflict of interest or whether the conflict would impair Cadejuste's right to the effective assistance of counsel. The court's failure in this regard deprived Cadejuste of the guarantee of “assistance of counsel.” See Holloway, 435 U.S. at 484, 98 S.Ct. 1173. Under Holloway, it is reversible error to require an attorney to represent co-defendants on the same case once the attorney tells the court of the actual or potential conflict between the co-defendants. Because Cadejuste's own attorney told the court that it was an actual conflict to represent both co-defendants, MacRae's subsequent representation of Cadejuste, in the absence of a valid waiver by Cadejuste, constitutes reversible error.

Further, the trial court failed to ensure that Cadejuste understood the implications of proceeding with MacRae as his attorney and failed to secure a valid waiver from Cadejuste. The actual conflict without a waiver resulted in reversible error. See Delarosa v. State, 757 So.2d 1284 (Fla. 4th DCA 2000). The proceeding in which the court struck Cadejuste's motion to represent himself pro se did not constitute a waiver of his right to conflict free counsel. In fact, the court did not mention or discuss a waiver of Cadejuste's right to conflict free counsel. The court did not engage in a colloquy to explain what right was being waived nor did the court try to ascertain if Cadejuste fully understood the conflict; furthermore, the trial court never advised Cadejuste of his right to conflict free counsel and of the adverse consequences to his defense from being represented by counsel with an actual conflict. Since the trial court failed to make a sufficient inquiry concerning the identified conflict of interest of Cadejuste's counsel in his representation of Cadejuste, reversal and remand for a new trial is required. Crockett v. State, 620 So.2d 1306 (Fla. 4th DCA 1993).
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